UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JAMES GLASPY,
Rantiff,

V. Case No. 1:99-CV-117

R. MALICOAT, HON. GORDON J. QUIST
Defendant.

/

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Fantiff, JamesGlaspy (" Glagpy"), hassued Defendant, Russdl Mdicoat ("Madlicoat™), acorrections
officer a the Newberry Correctiond Facility, dleging that Malicoat violated his congtitutiond rightswhen
he refused Glaspy's request to use the bathroom while Glaspy was visiting his son. Pursuant to awritten
dtipulation, the parties have agreed to submit the caseto the Court for decisononwrittenbriefs and wave
their rignt to ajury trid. In additiontotrid briefs, the Court hasreceived and reviewed excerpts of various
deposition transcripts, documents, and a videotagpe from a surveillance camera submitted by the parties.
The caseis now ready for decison.

|. Eindings of Fact

On July 14, 1998, Glaspy, who was then 69 years old, traveled to the Newberry Correctional
Facility (the "Facility") to vist his son, James Williams ("Williams'), who was incarcerated at the Fecility.
Glaspy'svist withWilliams, whichoccurred inthe vistingroomof the Fecility, began at gpproximately 3:00
p.m. At or sometimeprior to 4:19 p.m., Glaspy informed Williamsthat he needed to urinate. At4:19p.m.,

Williams approached the desk/podium in the vigiting room to seek permission for his father to use the



restroom. At that time, Corrections Officer William Davis ("Davis'), who had been on duty at the desk,
was preparing to leave for chow and Malicoat, who had just arrived, was preparing to rdieve Davis at the
desk. Williams informed Davis that Glaspy needed to use the restroom but Davis denied the reques,
stating that prisoner count was being taken and no prisoner or visitor movement was allowed during count.
Davistold Williams that Glaspy would be permitted to use the restroomwhen count cleared and then |eft
on his break.

Lessthanaminuteafter Davis left, Williams gpproached the desk again and told Mdicoat that his
father needed to use the restroom because he was in pain. Malicoat responded that Glaspy would have
to wait until the count was completed to use the bathroom. Williams then asked Malicoat how he could
take Glaspy'srightsaway and Ieft the desk. At approximately 4:28 p.m., Glaspy approached the desk and
asked Mdlicoat for permissionto usethe bathroom, explaning that he wasin pain becausehehad an urgent
needto urinate. Alternaivey, Glaspy asked that he be dlowed to terminate his vist and leave the prison.
Glaspy told Mdicoat that he did not think he could wait until count was completed.? At about the same
time, Williams approached the desk and demanded that his father be dlowed to use the restroom and
asked Mdlicoat to cdl his superiorsto get permisson for Glaspy to usethe restroom. Malicoat cdled the

control center at gpproximately 4:30 p.m. and spoke with Corrections Officer Jason Hubble ("Hubbl€e"),

!Prisoner count isaprocessinwhichal prisoners are accounted for in the various prisonunitsand
fadilities and then reconciled with the master lig in the control center. (See Sisrunk Dep. at 20-21,
attached to Def.'s Trid Br.) All prisoner movement stops during count (except in the kitchen) while the
count is completed. Michigan Department of Corrections policy requiresthat each prison facility establish
prisoner count procedures and that counts be conducted on a routine basis. (See Mich. Dep't. of Corr.
Policy Directive 04.04.101 (10/23/95), Def.'s Trid Br. Ex. A.)

2See Mdicoat Aff. Y 12-13, Pl.'s Trial Br. Ex. 5.
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who was on duty in the control center. Malicoat made the cal because Williams was becoming very
agitated by Malicoat'srefusal to alow Glaspy to usethe restroom.® Malicoat told Hubblethat avisitor was
requesting use the restroom; Mdicoat did not tell Hubble that it was an emergency or that Glaspy could
not wait until count was completed.* Hubble relayed Malicoat's message to Sergeant Ulysses Sistrunk,
who was in charge of conducting the prisoner count. Sergeant Sistrunk denied the request, stating that
count would be completed in a few minutes and Glaspy could use the restroom then. Hubble relayed
Sergeant Sistrunk’'sdenid to Malicoat, and Mdlicoat told Glaspy that he would have to wait until count was
completed. When Glaspy asked Mdlicoat about hisrights, Mdicoat told Glaspy that helogt hisrightswhen
he signed in to see his son.

Glaspy and Williams | eft the desk to return to their seats at 4:32 p.m. Dueto his urge to urinate,
Glaspy got out of his seat and beganto pace back and forth. Malicoat told Glaspy that he had to St down,
and Glaspy did asdirected. At gpproximately 4:35 p.m., Glaspy urinated in hispants. At some point either
before or after Glaspy urinated, Glaspy noticed Mdicoat laughing a him.> Count was completed at 4:42

p.m. Atthat time, Glaspy wasescorted out of the vigting room and heimmediately went into the bathroom.

3See Mem. from Madlicoat to Bergh of 7/21/98, Pl.'s Tria Br. Ex. 26.
“See Hubble Dep. a 11, Pl.'s Tria Br. Ex. 30.

°Glagpy damstha Mdicoat laughed a him. Malicoat deniesthat hedid so. Mdicoat arguesthat
the Court should dishelieve Glaspy's testimony because neither Glaspy nor Williams dleged that Mdicoat
laughed at Glaspy urttil after suit wasfiled. However, Malicoat failsto notethat in amemorandum prepared
on July 15, 1998, one day after the incident in question, Lieutenant Mark McCullick wrote that Glaspy
stated that "Officer Malicoat laughed at imafter he urinated in his pants.” (See Mem. from McCullick to
Stephens of 7/15/98, F.'s Trid Br. Ex. 12.) In addition, Lieutenant McCullick stated that Glaspy "was
very polite" and "stated that al he wanted to do is ensure that it does not occur again with him or anyone
else” (1d.) The Court accepts Glaspy'sversion of eventsastrue becauseit hasbeen consstent at al times.



When he exited the bathroom, Glaspy went to the information desk and told the desk officer about his
problem and Mdicoat's refusad to let him use the restroom.

Following the incident, prison officids conducted an investigation. In connection with the
investigation, Sergeant Sistrunk stated that had he known that Glaspy wasin pain or that his need to use
the bathroom was urgent, he would have permitted Glaspy to use the restroom prior to completion of
count.® In his report, investigator Dave Bergh noted that he was unable to "find anything which supports
staff'sdecisionnot to dlowavisitor to usethe restroomduring count.'” At thetime of theincident, MDOC
policy and the rules of the Facility allowed visitorsto usethe restroomone time during avisit® NoMDOC
or Facility rule extended the rule of no prisoner movement during count to visitors or otherwise limited a
vigtor's use of restroom facilities during count.

Glaspy did not suffer fromany medica condition that required him to urinate. Inaddition, Glaspy
did not suffer any bodily injury as aresult of not being able to use the restroom.

Conclusions of L aw

Glaspy dams that Mdicoat violated his substantive due process rights by refusing to permit him
to use the restroom after Williams and Glaspy informed Malicoat that Glaspy wasinpain and his need to
use the restroom was urgent. In order to succeed on his clam, Glaspy must show that: (1) Malicoat

deprived him of a right secured by the Congtitution or laws of the United States; and (2) Mdicoat was

°See Mem. from Sistrunk to Bergh of 7/17/98, Pl.'s Tria Br. Ex. 9.
"Mem. from Bergh to Stephens of 7/31/98, Pl.'s Trid Br. Ex. 14.

8See Mich. Dep't of Corr. Operating Procedure 05.03.140 (4/30/98), Pl.'s Tria Br. Ex. 18;
Facility Vigting Rules (10/7/96) T E, A.'s Trid Br. Ex. 20.
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acting under color of statelaw. See Perry v. McGinnis, 209 F.3d 597, 603 (6th Cir. 2000); HuronValey

Hosp., Inc. v. City of Pontiac, 887 F.2d 710, 714 (6th Cir. 1989)(stating that "[s]ection 1983 authorizes

the courtsto redress violaions of 'rights, privileges, or immunitiessecured by the Congtitutionand [federd]
laws that occur under color of state law™)(quoting 42 U.S.C. § 1983)(dteraionin origind). Thereisno
dispute that Malicoat was acting under color of state law while onduty a the vigting room of the Facility.
Thus, the only question is whether Malicoat violated Glaspy's condtitutiond rights.

Glaspy contends that Malicoat's actions violated his rights under the subgtantive due process
component of the Fourteenth Amendment. The Due Process Clause of the Fourteenth Amendment
provides. "[N]or shdl any State deprive any person of life, liberty, or property without due process of law."
U.S. Const. amend. X1V, 8 1. The Due Process Clause has two components, one procedural and the
other substantive. See Sed v. Morgan, 229 F.3d 567, 574 (6th Cir. 2000). The procedura component
governs procedures by which the State may deprive a person of life, liberty, or property. Seeid. The
Subgtantive due process component is not concerned with whether procedures were followed, but rather
"bar[g] certain government actions regardless of the fairness of the procedures used to implement them.”

Danids v. Williams, 474 U.S. 327, 331, 106 S. Ct. 662, 665 (1986). Substantive due process

encompasses, inaddition to those rights expressy set forthinthe Bill of Rights, "fundamentd rightsimpliat
in the concept of ordered liberty, and deeply rooted in this Nation's history and tradition[s].” Kalstrom

v. City of Coumbus, 136 F.3d 1055, 1060 (6th Cir. 1998)(citations and internal quotations

omitted)(dteration in origind).
In Sedl, the Sixth Circuit observed that fundamentd rights subject to protection from arbitrary

governmentd actioninclude: "the rights to marry, to have children, to direct the education and upbringing



of one's children, to maritd privacy, to use contraception, to bodily integrity, to terminate one's pregnancy,
and possibly the right to refuse unwanted lifesaving medica trestment.” Seal, 229 F.3d at 574-75 (citing

Washingtonv. Glucksberg, 521 U.S. 702, 720, 117 S. Ct. 2258, 2267 (1997)). Neither party has cited

a case specificdly holding or suggesting that the opportunity to urinate congtitutes a fundamentd right,

dthough Madlicoat does not dispute that it does. In West v. Ddlas Police Department, No. Civ. A. 3-

95CV-1347P, 1997 WL 452727 (N.D. Tex. July 31, 1997), the plaintiff aleged that the defendants
violated his congtitutiond rights by, among other things, refusing to alow him access to the restroom a a
jal while hewas apretrid detainee. In addressing the defendants motion for summary judgment based
onqudifiedimmunity, the court beganitsandlyss by noting that because the plantiff was a pretrial detainee,
hisdamwas properly andyzed under the Due Process Clause of the Fourteenth Amendment rather than
under the Eighth Amendment. Seeid. & *4. The court then examined whether the aleged right at issue,
which the court characterized as the right to urinate or defecate in reasonable privacy, was clearly
established. The court concluded that such aright is protected under the Fourteenth Amendment:

Indeed, there are few activitiesthat appear to bemoreat the heart of the liberty guaranteed

by the Due Process Claus of the Fourteenth Amendment thanthe right to diminate harmful

wastes from one's body away from the observation of others. . . . the United States

Supreme Court has held that the persond, intimate nature of other activities necessitates

their protection from unnecessary governmenta interference; there is certainly nothing to

indicate that an activity as basic and private as urination should not be included as a part

of that framework.
1d. at *6 (footnote omitted)(citing, anong others, Roev. Wade, 410 U.S. 113, 152-53, 93 S. Ct. 705,
726-27 (1973)). In addition, the court reasoned that the ability to urinate could also be characterized as

afundamentd right protected by the Fourteenth Amendment either aspart of apretria detainegsright to

not to be subjected to punishment without due process or as part of the pretrid detaineg's basic human



needs the government is required to protect. |d. (citingWilsonv. Seiter, 501 U.S. 294, 304, 111 S. Ct.
2321, 2327 (1991)).

This Court findsthe court'sreasoning inWest applicable inthiscase. Even though Glaspy was not
apretrid detainee, while he was a vigtor in the Facility his freedom was restrained in amanner smilar to
the restraints on a prisoner's freedom. As seen from the facts above, Glaspy was not free to do as he
pleased when he felt the need to urinate. He could not leave the Facility and he was required to obtain
permission from the officer in charge of the desk; restroom facilities were not readily avallable and when
Glaspy would be permitted to use them was left completely to prison officids. Thus, under these
conditions, the Court concludesthat the ability/opportunity to urinate, being a matter of bodily integrity, is

afundamentd right subject to due process protection. See DeShaney v. Winnebago County Dep't of Soc.

Servs,, 489 U.S. 189, 200, 109 S. Ct. 998, 1006 (1989)("Inthe substantive due processandyss, it isthe
State's afirmative act of redraining the individud's freedom to act on his own behdf — through
incarceration, inditutionalization, or other Imilar restraint of persond liberty —which isthe 'deprivation of
liberty' triggering the protections of the Due Process Clause").

Having concluded that Glaspy had a fundamentd right to urinate, the Court must sill answer the
questionof whether Mdicoat's actions involved "the exercise of power without any reasonable judtification

inthe service of alegitimate governmenta objective.” County of Sacramentov. Lewis, 523 U.S. 833, 846,

118 S. Ct. 1708, 1716 (1998). In Lewis, the Court held that when a subgtantive due process dam is
based upon the specific act of a government officid, the aouse of governmental power mud rise to the
conscience-shocking level, typicaly characterized as deliberate indifference to a citizen's condtitutiona

rights Seeid. at 846-850, 118 S. Ct. a 1717-18. The particular issue in Lewis was whether apalice



officer's actions during a high-speed chase, without anintent to cause harm to the suspect, could giverise
to a substantive due process violation. In answering the questioninthe negative, the Court observed that
whether ddliberate indifferenceshocks'islargdy dependant uponthe factud setting. The Court noted that
inthe pretria custody/prison context, prisonofficddsarenormaly afforded a reasonable opportunity to give
forethought to prisoners welfare without aso being required to give concurrent congderation to another
"countervallinginterest.” 1d. at 851, 118 S. Ct. at 1719. Thus, wherethereisan opportunity to deliberate,
the ddliberate indifference standard is appropriate. Seeid. at 850-52, 118 S. Ct. at 1718-19. On the
other hand, where circumstances do not alow for an opportunity to deliberate, as in circumstances
involving a prison riot, a higher sandard of fault — requiring a showing of intent todo harm, i.e, mdicious
or sadistic behavior —is appropriate. 1d. at 852-54, 118 S. Ct. at 1719-20. The Court concluded that
suchahigher standard of culpability is required in the high speed chase setting because the circumstances
are anaogous to those of a prison riot:
Like prison officds facing ariot, the police on an occasion calling for fast action

have obligations that tend to tug against each other. Ther duty isto restore and maintain

lawful order, while not exacerbating disorder more thannecessary to do their jobs. They

are supposed to act decisvely and to show redraint at the same moment, and their

decisons have to be made"in haste, under pressure, and frequently without the luxury of

asecond chance™ A police officer deciding whether to give chase must balance on one

hand the need to stop a suspect and show that flight from the law is no way to freedom,

and, on the other, the high-speed threat to al those within stopping range, be they

suspects, their passengers, other drivers, or bystanders.

Id. at 853, 118 S. Ct. at 1720 (quoting Whitley v. Albers, 475 U.S. 312, 320, 106 S. Ct. 1078, 1084

(1986)(citations omitted).
The Court concludesthat the deliberate inferencetest rather thanthe higher "mdicious or sadidtic”

test isappropriate inthis case because Glaspy's request to Mdlicoat to use the restroom did not involve a



"rgpidly evalving, fluid, and dangerous predicament which preclude[d] the luxury of cdm and reflective pre-

response ddliberation." Claybrook v. Birchwell, 199 F.3d 350, 359 (6th Cir. 2000). Rather, Mdicoat

had suffident time to consder different dternatives and act on them. Whileiit is true that prisoner count,
an important prison function, was being conducted at the time, unlike a prison riot, prisoner count is a
routine procedure that does not require snap judgments requiring baancing of competing interests.
Furthermore, dthough no morethan 22-24 minutes el gpsed between William'sfirs request that Glaspy be
permitted to use the restroom and the end of count, Malicoat had sufficient time to determine how to
accommodate Glaspy's need.

Applying the ddliberate indifference standard to the facts of this case, the Court concludes that
Madlicoat's conduct shocks the conscience because Malicoat was ddiberately indifferent to Glaspy's
federdly protected rights. Williams and Glaspy informed Mdicoat at least twice that Glaspy needed to
urinate and wasinpain and that the Stuation was an emergency. Although Mdicoat did ultimately cdl the
control center, he did so not to see what he could do for Glaspy, but instead because Williams was
becoming agitated and unruly. And, when Mdicoat placed the cdl, he omitted to inform Officer Hubble
that the Stuation was urgent and that Glaspy sad he could not wait until the end of count to use the
restroom. The evidence showsthat had Mdicoat relayed accurate and completeinformation to the control
center, Glaspy would have been permitted to usethe restroom.  Although Maicoat arguesthat he was just
following procedures and did in fact try to see what could be done by calling the control center, therewas

no policy in place that prevented vigtor use of restroom facilities during count, and the fact that Mdicoat



laughed at Glaspy's Situation demonstirates that Malicoat's actions were maicious and not intended to
advance any legitimate governmenta interest.®
Damages
Having concluded that Mdicoat violated Glaspy's condtitutiond rights, the Court must addressthe
issue of damages. Glaspy did not suffer any physica harm from the incident, but suffered pain and
discomfort for a period of time. Also, an adult urinaing in his pants in front of others suffers extreme
humiligion. Theevent dso created inconvenience—what to do with the wet clothes, how to St when going
home, etc. Therefore, the Court awards Glaspy $5,000 in compensatory damages. |n addition, the Court
will award Glaspy punitive damages of $5,000 againgt Mdicoat because Mdicoat's actions demonstrate
evil mative or intent or callous indifference to Glaspy'sfederdly protected rights. See Smithv. Wade, 461
U.S. 30, 56, 103 S. Ct. 1625, 1640 (1983). The Court believes that this amount is sufficient to punish
Madicoat for his conduct and to deter Smilar behavior in the future.
Conclusion
Madlicoat violated Glaspy's subgtantive due process rights by refusing to alow Glaspy to usethe
restroom on July 14, 1998. Glaspy is awarded compensatory damages of $5,000 and punitive damages
of $5,000.
A judgment consstent with these Findings of Fact and Conclusions of Law will be entered.

Pantiff may apply for atorneys fees and codts.

*Because the Court has concluded that Maicoat violated Glaspy's substantive due process right,
the Court will not address Glaspy's contention that he had a protected liberty interest created by the
MDOC regulations.
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b WANDE,

Dated: February 12, 2001

GORDON J. QUIST
UNITED STATESDISTRICT JUDGE
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UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JAMES GLASPY,
Rantiff,

V. Case No. 1:99-CV-117

R. MALICOAT, HON. GORDON J. QUIST
Defendant.

JUDGMENT
In accordance with the Findings of Fact and Conclusions of Law filed on this date,
IT ISHEREBY ORDERED AND ADJUDGED that Flantiff shdl recover from Defendant

compensatory damages of $5,000 and punitive damages of $5,000.

Dated: February 12, 2001 JA v A’“\X At

GORDON J. QUIST
UNITED STATESDISTRICT JUDGE




