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OPI Nl ON AND ORDER ON PLAI NTI FFS
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Plaintiffs in this nultidistrict case are purchasers of or
persons beneficially interested in |life insurance policies
underwritten and sol d by defendant Jackson National Life |Insurance
Conpany (“Jackson National”). Plaintiffs allege they suffered | oss
due to Jackson National’s m srepresentations. The consol i dated
anended conplaint expressly asserts the clainms of individual
plaintiffs from Texas, OGChio, Arizona, Gklahoma, California and
II1inois.? Naned defendants are Jackson National; its wholly-owned
subsi diary, Jackson National Life |Insurance Conpany of M chigan
and t heir hol di ng conpany, Brooke Life Insurance Conpany. M chigan
is the principal place of business for all three defendants,
collectively referred to herein as “Jackson National.” Plaintiffs
seek conpensatory and injunctive relief, asserting clains for

fraud, breach of fiduciary duty, negligent m srepresentation,

! One action transferred to this Court by the Multidistrict
Litigation Panel fromthe Northern District of Illinois for
consolidation in this litigation, Donald C. Battaglia v. Jackson
National Life Insurance Co., WD. Mch. No. 5:97-CV-243,
asserting a claimexclusively under the Illinois Consuner Fraud
and Deceptive Practices Act, has not been incorporated into
plaintiffs’ consolidated conplaint and is not inplicated by the
present notion for class certification.




negl i gent supervision of sales agents, breach of contract, unjust
enrichnment, and violation of Mchigan’s Pricing and Adverti sing
Act . Now before the Court is plaintiffs notion for class
certification.
. PLAINTIFFS CLAI M5

The individual plaintiffs naned in the consol i dated conpl ai nt
purport to proceed on their own behal f and on behal f of a class of
simlarly situated persons.

Plaintiffs all ege they were i nduced to purchase permanent life
i nsurance policies with substantial death benefits and accumul at ed
cash values by false, I nconplete and msleading sales
representations and information di ssem nated by Jackson Nati onal .
More specifically, they allege they paid large | unp sumprem uns or
large fixed premuns for a nunber of years in reliance upon
representations that future prem uns woul d “vani sh” as i nterest and
ot her values accunul ated and becane sufficient to pay remaining
premuns. In the 1990s, however, when interest rates declined and
the interest earned on those l|large paynents failed to produce
sufficient incone to pay remaining premuns, plaintiffs were
advised that their premuns had not vanished as anticipated and
that additional out-of-pocket prem um paynents were required to
mai ntain the policies. Consequently, plaintiffs have been faced
with the choice of either incurring the unexpected expense of

continuing premum paynents or surrendering the policies at



substantial |oss. They pray for conpensatory and punitive or
exenpl ary damages, injunctive relief enjoining Jackson National’s
deceptive practices and requiring Jackson National to pay for the
costs of providing life insurance conformng to the sales
representations, and an order inposing a constructive trust upon or
requiring disgorgenent of Jackson National’'s ill-gotten gains.
Plaintiffs ask the Court to certify a class consisting of “al

per sons who purchased whole life, or other types of permanent life
i nsurance policies solicited, underwitten and sold by Jackson
National, between January 1, 1981 and Decenber 31, 1995, upon
Jackson National’s uniform failure to disclose and to properly
represent material facts in its sales presentations and policy
illustrations relating to the ‘vanishing prem un sales schene.”
Consol i dat ed Anmended Conpl aint, pp. 5-6. This class is estinmated
to consist of approximately 300,000 purchasers in the 49
continental states. Plaintiffs seek certification of this class
wth respect to their clains for fraud, negligent supervision of
sal es agents, breach of contract, unjust enrichnent and violation
of Mchigan's Pricing and Advertising Act.? They seek class
certification under Fed. R Cv. P. 23(b)(2) and (3).

1. RULE 23 STANDARDS

2 Plaintiffs do not seek class certification with respect to
their clains for breach of fiduciary duty and negli gent
m srepresentation.



The Court has broad discretion in deciding whether to certify
a class, but must conduct a “rigorous analysis” to ensure the

prerequisites of Rule 23 are net. In re Anerican Medical Systens,

Inc., 75 F.3d 1069, 1078-79 (6th Cir. 1996). “Mintainability may
be determned by the Court on the basis of the pleadings, if
sufficient facts are set forth, but ordinarily the determ nation
shoul d be predicated on nore information than the pleadings wll

provide.” 1d., at 1079, quoting Weathers v. Peters Realty Corp.

499 F. 2d 1197, 1200 (6th G r. 1974). See also Castano v. Anerican

Tobacco Co., 84 F.3d 734, 744 (5th Cr. 1996) (going beyond

pl eadings may be necessary to enable understanding of precise
nature of clainms in context of certification issues); Chin v.

Chrysler Corp., F.Supp.2d _, 1998 W 601608 (D. N.J.)

(accord). The party seeking class certification bears the burden

of proof. Anerican Medical Systens, 75 F.3d at 1079.

Subsection (a) of Rule 23 sets forth four threshold
requi renents that nust all be net before a class can be certified:

One or nore nenbers of a class may sue or be sued
as representative parties on behalf of all only if
(1) the class is so nunerous that joinder of all
menbers is inpracticable, (2) there are questions
of law or fact common to the class, (3) the clains
or defenses of the representative parties are
typical of the clains or defenses of the class, and
(4) the representative parties wll fairly and
adequately protect the interests of the class.

| f each of these prerequisites is satisfied, the novant nust al so
show that the action falls within one of the categories listed in
Rul e 23(b), of which subsections (2) and (3) are here at issue:
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(2) the party opposing the class has acted or
refused to act on grounds general ly applicable
to the class, thereby maki ng appropriate final
injunctive relief or correspondi ng decl aratory
relief with respect to the class as a whol e;
or

(3) the court finds that the questions of |aw or
fact common to the nenbers of the class
predom nate over any questions affecting only
i ndi vi dual nmenbers, and that a class action is
superior to other available nethods for the
fair and efficient adjudication of the
controversy....

The Court now considers these requirenents in order
A Rul e 23(a)

Al t hough Jackson National vigorously opposes the notion for
class certification, it has not contested plaintiffs’ show ng that
the threshold prerequisites of Rule 23(a) are satisfied. |ndeed,
there is no question; the nunerosity, commonality, typicality and
representational adequacy requirenents of Rule 23(a) are all
clearly net.

B. Rul e 23(b)(2)

Plaintiffs contend class certification is appropriate under
Rul e 23(b)(2) because the consolidated conplaint includes a prayer
for injunctive relief applicable to the entire class. See Fuller

v. Fruehauf Trailer Corp., 168 F.R D. 588, 602 (E.D. Mch. 1996)

(Rule 23(b)(2) satisfied if opposing party’s conduct is generally
applicable to the class and final injunctive relief is requested

for the class). Jackson National argues the requested injunctive



relief is merely incidental to plaintiffs’ predom nant objective,
monetary relief.

It is well-settled that Rule 23(b)(2) certification is not
appropri ate where, notw thstandi ng a request for injunctive relief,

the predom nant relief requested is nonetary. Boughton v. Cotter

Corp., 65 F.3d 823, 827 (10th Cr. 1995); Nelsen v. King County,

895 F.2d 1248, 1254-55 (9th Gr. 1990); Arch v. Anerican Tobacco

Co. , 175 F.R D. 469, 481-82 (E. D Pa. 1997); Heart| and

Communi cations, Inc. v. Sprint Corp., 161 F.R D. 111, 117 (D. Kan.

1995). These authorities are not at odds with Fuller, which also
recogni zes that the Rule 23(b)(2) determ nation is dependent on the
nature of the primary relief sought. 168 F.R D. at 603.

The Court has carefully considered plaintiffs’ consolidated
conpl ai nt. It is clear their request for injunctive relief is
merely incidental to their prayer for conpensatory and punitive
damages. Relevantly, plaintiffs pray, not for an order requiring
Jackson National to provide life insurance to plaintiffs in
conformance with the alleged sales representations, but for an
order requiring paynent of the costs of providing conformng life
I nsur ance. Simlarly, their requests for an order requiring
di sgorgenent of ill-gotten gains and/or inposing a constructive
trust, and for an order requiring establishment of a clains
resolution facility, both serve the ultimate goal of nonetary
restitution. The requested injunctive relief is thus designed
primarily to facilitate and ensure the satisfaction of any nonetary
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relief the Court mght award. Because the relief requested is
predom nantly nonetary, class certification under Rule 23(b)(2) is
I nappropri ate.

C. Rul e 23(b)(3) Predom nance

Rule 23(b)(3) <class certification requires first that
“questions of law or fact common to the nenbers of the class
predom nat e over any questions affecting only individual nenbers.”
Thi s predom nance inquiry is “far nore demandi ng” than Rule 23(a)’s
comonal ity requirenent and “tests whether proposed classes are
sufficiently cohesive to warrant adjudication by representation.”

Anthem Products, Inc. v. Wndsor, 117 S. . 2231, 2249-50 (1997).

No precise test governs the predom nance determ nation. 5 Moore’s
Federal Practice, 3rd ed., 8 23.46[1]. Rather, the Court nust make
“a pragmatic assessnent of the entire action.” 1d.

I n maki ng this assessnent, the Court is urged by plaintiffsto
focus on the common course of Jackson National’s m sconduct said to
be relevant to all of the putative class nenbers’ clains.
Specifically, plaintiffs assert as their “core theory” that Jackson
National’s vanishing premum illustrations which were centrally
prepared by staff in the hone office, and then distributed
nati onw de to independent brokers and used by them to provide
projections to prospective consuners as to when their policy val ues
m ght be sufficient to pay the costs of future premunms, were

prem sed on unsupported and unsustainable interest crediting rate



assunptions. Proof of this common course of m sconduct, plaintiffs
contend, is integral to the question of Jackson National’s “general
l[tability” on each of +the putative class clains and wll
predom nate over individual questions relating to specific
liability and damages.

The accuracy and sustainability of witten policy
illustrations relating to the vani shing prem um schene undeni ably
represent questions of fact common to the clainms of all putative
cl ass nenbers. They can hardly be deened to predoni nate over ot her
fact issues, however. Jackson National has denonstrated there are
numer ous ot her fact issues of equal significance to the ultimate
determ nation of its liability.

It is acknow edged by plaintiffs that Jackson National did not
generally conmmunicate directly wth prospective consuners or
pol i cyhol ders. Communi cations were nmade primarily by i ndependent
i nsurance brokers; brokers who were not subject to and did not
follow wuniform policies regarding distribution of policy
illustrations. Some shared available illustrations with consuners,
sone did not. Moreover, the illustrations available for use by
brokers varied in their descriptions of the vanishing prem um
feature fromtine to tinme during the 15-year proposed cl ass peri od.

Nei t her were brokers required to foll owuniformsal es scripts.
Jackson National has adequately denonstrated that this freedoml ed

to great variance in representations mnade by brokers; sone



explaining away and others even exacerbating any m sleading
tendencies the policy illustrations may have had.

Thus, determ nation of whether and which illustrations were
given to class nenbers, and of the nature of oral representations
made to them at the point of sale, elenents of obvious and
undeni able inportance to all of plaintiffs’ clains, are matters
requiring individualized fact devel opnent. This mlitates agai nst
a finding that the comopn questions of fact posed even by

plaintiffs’ narrowed core theory predom nate. See Jackson v. Mot el

6 Multipurpose, Inc., 130 F.3d 999, 1006 (11th G r. 1997) (conmmon

course of msconduct by defendant did not predom nate where
plaintiffs’ claims ultimately depended on resolution of case-

specific factual issues). . Inre The Prudential Ins. Co. of

Arerica, 962 F. Supp. 450, 513-15 (D. N.J. 1997), aff’d, 148 F.3d
283, 315 (3rd CGr. 1998) (role of oral msrepresentations in
ef fecti ng common schene of deception in vanishing premumcase did
not defeat predom nance of common i ssues where evi dence showed or al
m srepresentations made by agents throughout the country were
“virtually identical” because agents were trained uniformy and
required to use uniformsales materials.)

Q her fact issues requiring individualized treatnent are the
materiality of the allegedly msleading illustrations and
plaintiffs’ reliance on them Inasnuch as the allegedly m sl eading
information contained in the illustrations was generally conveyed
to consuners, if at all, by i ndependent brokers in conjunction with
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varying oral representations, the question whether a plaintiff even
relied upon the illustrations, integral to both the tort and
contract clains, nust be answered to determ ne Jackson National’s
liability.

In Prudential, supra, a facially simlar vanishing prem um

case in which a nationw de settlenent-only class was certified,
reliance was held to be an issue wth respect to only “a small
portion” of plaintiffs’ clainms; an issue that did not underm ne
predom nance because reliance could be presuned. 962 F. Supp. at
516. Here, in contrast, the Court finds reliance is an el enent
essential not only to plaintiffs’ fraud claim but also to the
breach of contract and constructive trust clains.

There is no dispute that a showing of reliance is critical to
plaintiffs common law fraud claim Further, it appears from
plaintiffs own survey of state |laws on unjust enrichnment and
constructive trust relief that a showng of fraud or other
i nequi tabl e conduct is universally prerequisite to the inposition
of a constructive trust. Inasnuch as Jackson National’s alleged
fraud is the inequitable conduct at issue in this case, and a
showi ng of reliance is essential to establishnent of fraud, it is
fair to say that a showing of reliance is prerequisite torelief in
the formof a constructive trust as well.

A showi ng of plaintiffs’ reliance upon oral representations is
al so integral to recovery on their breach of contract claim This
IS so because plaintiffs are not seeking merely to enforce the
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clear and unanbiguous terns of their witten life insurance
policies. Their breach of contract claim depends on the theory
that the insurance contracts consist not only of the terns
contained in the policies, but also on oral representations.
| nasnuch as the insurance policies purport to be integrated
contracts, plaintiffs, to avoid the parol evidence rule, nust
denonstrate that extrinsic evidence of the brokers’ representations
is adm ssible as evidence of fraud in the inducenent. Agai n
because materiality and reliance are integral to this show ng of
fraud, a showing of plaintiffs’ reliance is essential alsoto their
breach of contract claim

Thus, wunless plaintiffs denonstrate that the allegedly
m sl eading illustrations, communicated to them if at all, through
oral representations, were material and/or that they relied on
them they will not be entitled to recovery under any of these
three theories, which conprise nore than half of the cl ai ns subject
to the class certification notion.

Mor eover, reliance cannot be presuned under the facts of this

case. The Prudential presunption was prem sed on the existence of

uniformand material msrepresentations. [d. Were, as here, the
information contained in the illustrations was shared wth
consuners, if at all, in the context of varying oral

representations, presunption of reliance is inappropriate. See
Castano, 84 F.3d at 745 (fraud class action cannot be certified

when individual reliance will be an issue); In re Ford Mtor Co.
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Vehicle Paint Litigation, F.RD _ , 1998 W 546592, at *8

(E.D. La.) (vast mmjority of states have never adopted rule
all om ng presunption of reliance in conmmon |aw fraud cases).

Jackson National further contends that variations in the state
| aws governing plaintiffs’ clains will necessitate individualized
treatnent, underm ning predom nance. In the Court’s earlier
choi ce-of -l aw rul i ng (docket #36, Septenber 30, 1997), it was held
that each plaintiff'’s claimwll be governed by the |law of the
state of his or her residence, i.e., the state where the conpl ai ned
of m srepresentations were communi cated. Appropriately assum ng
that all of the putative class nenbers’ clainms would therefore be
governed variously by the respective | aws of the 49 states in which
life insurance purchases were made, Jackson National contends
vari ations anong the state |laws governing plaintiffs’ four conmon
law class clains wll inplicate a nyriad of individualized issues
of law and fact. Jackson National has highlighted nunerous
significant variations relating, inter alia, to application of the
various statutes of imtations, the paraneters of responsibilities
emanating from the broker-insurer relationship, burden of proof
standards, substantive essential elenents, and application of the
parol evidence rule.

In addressing the certification question, the Court is
required to determne whether variations in state |aw defeat

predom nance. Anerican Medical Systens, 75 F.3d at 1085; Castano,

84 F.3d at 750; Chin, 1998 W. 601608 at *10. Plaintiffs have the
12



burden of establishing that variations do not “swanp any common

i ssues.” Castano, at 741; Ford Vehicle Paint, 1998 W. 546592 at

*9: Inre Ford Motor Co. lgnition Switch Products, 174 F. R D. 332,

349 (D. N.J. 1997).

Rat her than contest Jackson National’s state |aw variations
argunent, plaintiffs attenpt to sidestep it. They ask the Court
sinply to apply Mchigan law, the | aw of the forumstate, uniformy
to all clains. Plaintiffs have failed to persuade the Court to
reconsider its choice-of-law ruling, in which the interests of
plaintiffs’ states of residence were held to outweigh the interests
of the State of Mchigan. |ndeed, the choice-of-law analysis is a
matter of due process and is not to be altered in a nationw de
class action sinply because it nay otherwise result in procedural

and managenent difficulties. See Phillips PetroleumCo. v. Shutts,

472 U. S. 797, 821-22 (1985); Georgine v. Anchem Products, Inc., 83

F.3d 610, 627 (3rd Cr. 1996), aff’d sub nom Ancthem Products, Inc.

v. Wndsor, 117 S. C. 2231 (1997); Chin, 1998 W 601608, *9

Accordingly, the Court finds that the state |aw variations
identified by Jackson National represent | egitinate and unavoi dabl e
consi derations which substantially conpound the proliferation of
di sparate factual and |egal issues. These state |aw variations
seriously undermne plaintiffs’ predom nance show ng.

I n conclusion, the Court finds plaintiffs have fallen short of

carrying their burden of denonstrating that common questions of | aw
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or fact predomnate over those which require individualized
inquiry.

D. Rul e 23(b)(3) Superiority

An additional prerequisite to certification under Rule
23(b)(3) is the finding “that a class action is superior to other
avai l abl e nmethods for the fair and efficient adjudication of the
controversy.” The Court is thus required “to balance, in terns of
fairness and efficiency, the nerits of a class action agai nst those
of ‘alternative avail abl e nethods’ of adjudication.” Georgine, 83
F.3d at 632.

The nunerous state | aw variations inplicated by certification
of a nationwide class also mlitate against a finding that a cl ass
action is the superior nethod for adjudication of the controversy.
See Castano, 84 F.3d at 745, n.19 (“the greater the nunber of
i ndi vi dual | ssues, the less likely superiority can Dbe
established.”) The existence of state | aw variations is not al one
sufficient to preclude class certification. Chin, 1998 W. 601608,
*9., Yet, the Sixth Crcuit has observed that “[i]f nore than a few
of the laws of the fifty states differ, the district judge would
face an inpossible task of instructing a jury on the rel evant | aw,
yet another reason why class certification would not be the

appropriate course of action.” Anerican Medical Systens, 75 F.3d

at 1085. Plaintiffs bear the burden of providing an extensive

14



anal ysis of state law variations to determ ne whether there are
i nsuperabl e obstacles to class certification. Chin at *9.

Again, plaintiffs have failed to <carry their burden.
Plaintiffs have provided a chart detailing commonalities in the
el emrents of the asserted clains anong the laws of the 50 states,
but they have not directly responded to the difficulties posed by
the variations identified by Jackson National. Although they have
provi ded copies of jury instructions and verdi ct forns proposed for
use in several other class actions, they have failed to show that
the disparate legal and factual issues posed by this case are
manageable in trial

Plaintiffs assure the Court that their attorneys are
experienced in conplex litigation and trial of this nationw de
class action i s manageabl e t hrough use of restrictions on di scovery
and presentation of evidence, and through use of tailored jury
instructions, interrogatories to the jury and special verdict
forms. The Court does not question counsel’s conpetence, but their
assurances of manageability do not suffice. See Castano, 84 F.3d
at 742 (“A court cannot rely on assurances of counsel that any
problenms with predom nance or superiority can be overcone.”);

Andrews v. Anerican Tel ephone & Tel egraph Co., 95 F.3d 1014, 1023

(11th Gr. 1996)(accord); Ford Ignition Swtch, 174 F.R D. at 349

(“Despite plaintiffs’ burden to provide an ‘extensive anal ysis’ of
state law variations, they have not explained how their nmultiple
causes of action could be presented to a jury for resolution in a

15



way that fairly represents the law of the 50 states while not
overwhel mng jurors with hundreds of interrogatories and a verdi ct
formas |arge as an al manac.”)

Plaintiffs’ reliance on the Prudential certification of a

nationmwde class in a vanishing premum case is simlarly

unavai ling. Prudential is distinguishable not only factually —by

virtue of the uniformty of alleged msrepresentations, which
sinplified fact issues (see supra, pp. 10-11), but also

procedurally, inasnmuch as the Prudential class was certified for

settl ement purposes only. The Third Grcuit observed in affirmng

the Prudential class certification that when a district court is

confronted wth a request for settlenment-only class certification,
it “need not inquire whether the case, if tried, would present
i ntractabl e managenent problens....for the proposal is that there
be no trial.” 148 F.3d at 316, n. 57, quoting Anchem 117 S.Ct. at

2248. See also Chin, 1998 W. 601608 at *10; Ford Vehicle Paint,

1998 W. 546592 at *13; Ford lgnition Switch, 174 F.R D. at 350.

Here in contrast, plaintiffs seek nati onw de class certification of
mul tiple state | aw cl ains of sone 300, 000 class nmenbers invol ving
various factual premses for trial. Mnageability is therefore a

very real concern.?

3 1In the wake of the Suprenme Court’s ruling in Lexecon v.
M| berg Wiss Bershad Hynes & Lerach, 118 S.C. 956 (1998),
holding that a multidistrict litigation transferee court has no
authority to retain transferred cases for trial, it is uncertain
where trial would be conducted if the nationw de class were
certified. Nonetheless, proof of the manageability of a cl ass
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Plaintiffs also ask the Court to consider certifying a
nati onw de class with respect at least to the statutory fraud and

contract clainms, prem sed on Jackson National’s common course of

m sconduct . These clainms involve |less substantial state |aw
vari ations. Additionally, focusing the factual inquiry on the
accuracy and substainability of illustration projections is a

seductively sinpler, nore manageable task. Yet, its promse is
illusory. Because the information contained in the illustrations
was general ly communi cated to consuners, if at all, through varying
oral representations, adjudication of the claims wll still
unavoi dably require individualized treatnent. Thus, “as a
practical matter, the resolution of this overarching common issue
breaks down into an unmanageable variety of individual |egal and
factual issues.” Andrews, 95 F.3d at 1023. The Court, therefore,
remai ns unpersuaded that the efficiencies offered by the class
action nethod would ultimtely be realized because plaintiffs
success, even with respect to these three clains, would ultimately
be dependent on the resolution of case-specific factual issues.
See Jackson, 130 F.3d at 1006.

E. Rul e 23(c) (4) (A

Alternatively, plaintiffs invoke Rule 23(c)(4)(A), and ask the
Court to certify a nationw de class exclusively for the purpose of

addressing their core theory. Plaintiffs contend the common

action trial is of critical inportance to plaintiffs’ present
notion and is properly addressed by this Court at this stage.
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guestion of Jackson National’s msconduct in preparing and
dissemnating msleading policy illustrations is suitable for
separate resolution on a class-w de basi s.

“BEven if the commopn questions do not predom nate over the
i ndi vidual questions so that class certification of the entire
action is warranted, Rule 23 authorizes the district court in
appropriate cases to isolate the commobn issues under Rule
23(c)(4)(A) and proceed with class treatnent of these particular

i ssues.” Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234

(9th Gr. 1996). The Fifth Grcuit, however, has recently
cautioned against the “ninble use” of Rule 23(c)(4)(A to
manuf act ure predom nance:

The proper interpretation of the interaction
bet ween subdivisions (b)(3) and (c)(4) is that a
cause of action, as a whole, nust satisfy the
predom nance requirenent of (b)(3) and that (c)(4)
is a housekeeping rule that allows courts to sever
the common issues for a class trial.... Readi ng
Rule 23(c)(4) as allowing a court to sever issues
until the remaining conmon i ssue predom nates over
the remaining individual issues would eviscerate
the predom nance requirenment of Rule 23(b)(3); the
result would be automatic certification in every
case where there is a common issue, a result that
coul d not have been i ntended.

Castano, 84 F.3d at 745, n.21 (citations omtted). If this
insightful cautionis followed, thenit is clear that certification
of the question of Jackson National’s common course of m sconduct
is inappropriate, for the cause of action as a whol e certainly does

not satisfy the predom nance requirenent of Rule 23(b)(3).
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Mor eover, Jackson National asserts that its rights under the
Sevent h Amendnent woul d be violated by this proposed alternative.
The Fifth Grcuit has observed:

The Seventh Anendnent entitles parties to have fact
i ssues decided by one jury, and prohibits one jury

from re-exam ning those facts and issues. Thus,
the Constitution allows bifurcation of issues that

are so separable that the second jury will not be
call ed upon to reconsider findings of fact by the
first....

Id. at 750 (footnote omtted).

Determnation of the accuracy and sustainability of
illustration projections is one step in the process of adjudicating
Jackson National’s liability to plaintiffs on any of several
theories. But even a jury determ nation favorable to plaintiffs at
this step would not initself justify afinding of liability on any
claim A second jury would still be required to determ ne Jackson
National’s ultimate liability based on evaluation of the earlier
jury’'s determnation in conjunction with other nore individualized
facts and issues. In such a situation, the second jury could find
itself inperm ssibly reconsidering the findings of the first jury.
This risk cannot be justified in this case, especially considering
that class treatnment of this core theory issue alone would offer

few benefits of econony. See id. at 751.

I11. CONCLUSI ON
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The Court has carefully considered plaintiffs’ notion for
class certification and found it wanting. Notw thstanding their
satisfaction of the requirenents of Rule 23(a), plaintiffs have
failed to denonstrate that nationwide class certification is
appropriate under Rule 23(b)(2) by showing that the relief sought
is primarily declaratory and injunctive, rather than nonetary.
They have al so failed to showthat common questions of | aw and fact
predom nate over the nyriad individual issues which their clains
inplicate. For these reasons, it is apparent that nati onw de cl ass
action treatnent i s not superior to other avail abl e nmethods for the
fair and efficient adjudication of the controversy.

Accordi ngly, the Court hereby DENI ES t he notion for nati onw de
class certification.

I T 1S SO ORDERED.

Dat ed: October _ , 1998

DAVI D W MKEAGUE
UNI TED STATES DI STRI CT JUDGE
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