UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

IN RE: PRO SE PRISONER CIVIL RIGHTS
LITIGATION – EARLY MEDIATION PROGRAM
_______________________________________/

Administrative Order
No. 18-RL-091

At a regular meeting of the Judges of this Court conducted on September 21, 2018,
the Court approved the adoption of an Early Mediation Program for pro se prisoner civil
rights litigation. Accordingly:
IT IS ORDERED that the Pro Se Prisoner Civil Rights Litigation - Early Mediation
Program, as described in the attached Protocol, will commence effective October 15,
2018.
IT IS FURTHER ORDERED that the Clerk shall provide a copy of this
Administrative Order to the U.S. District Court’s VFM/ADR Advisory Committee, the
Federal Bar Association, West Michigan Chapter, the State Bar of Michigan Committee
on United States Courts, and the Michigan Lawyer’s Weekly.

All attorneys who are

registered for electronic service on the CM/ECF system shall be given electronic notice
of this order, and the Protocol shall be posted on the Court’s website.

FOR THE COURT:

Dated:

October 15, 2018
ROBERT J. JONKER
CHIEF UNITED STATES DISTRICT JUDGE

PRO SE PRISONER CIVIL RIGHTS LITIGATION
EARLY MEDIATION PROGRAM PROTOCOL

I.

PURPOSE
The purpose of the early mediation conference is to assist the parties in settling the case

without the need for further court action. The parties and the attorneys should be prepared to
explain to the mediator the factual and legal issues involved. The mediator may meet jointly with
all parties, as well as separately and confidentially with each party and his or her attorney, to
discuss the case and to obtain and present settlement offers or proposals. The documents filed
or exchanged between the parties and the discussions and negotiations that occur during the
mediation conference are confidential under Federal Rule of Evidence 408.

Neither the

mediator nor any party or attorney may inform the judges assigned to the case what was
discussed or what offers were made during the mediation conference. The parties are
strongly encouraged to take full advantage of the settlement opportunity provided by the
mediation conference. This requires that each party make a good faith effort to settle the case
based on a fair and reasonable view of the facts and the law.
Service of process was not effected upon the defendant(s) before the early mediation
conference. Therefore, the defendant(s) are not required to answer or otherwise respond to
plaintiff's complaint during the mediation process.

II.

THE MEDIATOR
The mediator is an independent, neutral, and impartial attorney who is trained in

mediation. The mediator attempts to assist people involved in a conflict come to an agreement
without further court action.

III.

MEDIATOR AUTHORITY
The mediator has the authority to:
a. Conduct Telephone Conferences
Before mediation, the mediator may contact the parties to arrange informal telephone

conferences to discuss any issues concerning the mediation. The mediator may contact the
Michigan Department of Corrections, the Assistant Attorney General assigned to the case, and
counsel for any other defendant to arrange this. Telephone conferences are not required by the
court and will only be scheduled at the mediator's request.

Telephone conferences are

confidential and will not be recorded or reported on the record. The mediator can have ex parte
communications with pro se parties and attorneys. Mediators may reference the court’s website
for detailed instructions regarding scheduling a telephone conference with a prisoner.
b. Request Additional Information
The mediator may request additional information and documents concerning the case at
any time before or during the mediation.

IV.

WHO MUST ATTEND
a. Plaintiff
Plaintiff will attend by video conference. The Michigan Department of Attorney General

shall arrange the video conference with the Michigan Department of Corrections (MDOC).
b. Non-MDOC Individual Defendants
Any non-prisoner, individual defendant who is not represented by the Michigan
Department of Attorney General or MDOC must attend the mediation conference in person even
if an attorney has entered a limited appearance on his or her behalf for the purpose of early

mediation.

To facilitate the appearance of non-MDOC individual defendants, the Michigan

Department of Attorney General shall provide to the ADR Administrator contact information for
that party.
c. Representatives of Defendant State Agencies or Other Defendant Entities
Representatives of MDOC and any other non-MDOC defendant who have the authority to
settle the case are required to attend the mediation conference. If the Assistant Attorney General
believes that the presence of a particular MDOC representative would facilitate mediation, he or
she would arrange for that person to attend the mediation conference. In cases involving medical
treatment, the Health Unit Manager must also attend the mediation if requested by the mediator.
The mediator may also require other representatives of MDOC or other defendant entities to
attend the mediation or be available by other means, if the mediator believes their involvement
will facilitate mediation.
d. Attorneys
Attorneys who are representing a defendant must attend the mediation conference.

V.

PARTICIPANT SETTLEMENT AUTHORITY
Persons attending the mediation conference must have full authority to settle the case. If

the defendant is a governmental agency or private entity, a person who has full authority (subject
to any legally required approval) to settle the case on that defendant's behalf must attend the
mediation conference. If a defendant has insurance that may provide coverage for the claims, a
representative of the insurance company with full settlement authority must attend the mediation
conference.

VI.

THE MEDIATION STATEMENT
A mediation statement is intended to provide the mediator with the necessary information

to understand each party's position and to prepare for and properly conduct the mediation
conference. The mediator will be better able to assist in settling the case if the mediation
statements provide concise, accurate, and straightforward information about the factual and legal
issues in the case. Mediation statements must not be sent to judges assigned to the case.
After mediation ends, the mediator and ADR Administrator will shred the mediation statements to
ensure confidentiality.
Each party's mediation statement is limited to five (5) pages and should contain the
following information:
1.

A brief statement about the nature of the case; and

2.

A brief discussion of disputed factual, legal, damages, and evidentiary

issues.
You may attach to your statement documents or exhibits that are important to key factual
or legal issues, highlighted where necessary. Exhibits are limited to five (5) pages.

VII.

THE MEDIATION SUPPLEMENT
Each party is to submit a one-to-two (1-2) page AFor Mediator's Eyes Only@ mediation

supplement, but only to the ADR Administrator and not the opposing side. The supplement
should contain:
1.

A discussion of the party's strongest points, and an honest discussion of

the weakest points.

2.

Realistic settlement options you believe would be fair, including both

monetary and non-monetary solutions; and
3.

A brief discussion of anything else that is important for the mediator to know

before starting the mediation.

VIII.

SCHEDULING
a.

Order

The court will enter an order setting the date and time for the mediation conference and
identifying the mediator assigned to the case. Both parties will receive a copy of the order. When
scheduling mediation conferences, efforts will be made to schedule as many as practicable
considering the schedules of the mediators and state personnel.
b. Rescheduling/Excused Attendance
Requests to reschedule mediation and to excuse attendance are not favored. All persons
attending the mediation conference are required to be present for the entire conference. Any
request to be excused from attending the mediation conference, and any extenuating
circumstance requiring the court’s attention must be made by motion to the referral judge at least
fourteen (14) days before the mediation.
c. Sanctions for Failure to Attend Mediation Conference
If a party or its attorney fails to have the necessary person(s) with settlement authority
physically present during the mediation conference, the mediator may cancel the mediation
conference. The mediator will promptly notify the court of the reason for the cancellation, and the
court will determine what if any sanctions may be appropriate.

IX.

RESULTS
At the conclusion of the mediation conference, the results will be placed on the record. If

the case settled, the terms of the agreement will be captured for the record. If the case did not
settle, the record will reflect that the case did not settle.

X.

STATUS REPORT
No later than seven days after expiration of the 120-day stay, the Michigan Department of

Attorney General must e-file a Status Report if no mediation was held. The Report must identify
the reason a mediation was not held, whether a mediation is scheduled for a future date, and
whether the stay should be extended. The Status Report may include any other information the
Assistant Attorney General finds pertinent.

XI.

AFTER MEDIATION
If the case has settled, the court will waive the remainder of the filing fee due and dismiss

the case. The court retains full authority to monitor the settlement agreement until all terms are
fulfilled.
If the case did not settle, the court will lift the stay, resume the collection of the filing fee,
and resume the 90-day time period for service under Federal Rules of Civil Procedure 4(m).

